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FI NDI NGS OF FACT, CONCLUSI ONS CF
LAW AND DI RECTI ON OF ELECTI ONS

On August 15, 1990, IBEW Local No. 134 filed a petition requesting the
W sconsin Enpl oynent Rel ati ons Conmi ssion to conduct an el ection anmpbng certain
enpl oyes of Dairyland Geyhound Park, Inc. Additional petitions were filed by
the UAWon August 17, 1990, by UFCW Local No. 1444 on Septenber 6, 1990, by IBT
Local No. 744 on Septenber 13, 1990, by HERE Local No. 122 on Septenber 17,
1990, by IAMAW District No. 8 on Cctober 1, 1990, by IBT Local No. 43 on
Cctober 17, 1990, and by IUCE Local No. 139 on January 18, 1991. A pre-hearing
conference on the petitions was held on Septenber 19, 1990 in Kenosha,
Wsconsin by Douglas V. Knudson, an Examiner on the Commission's staff.
Hearing on the petitions was conducted by said Exami ner on Cctober 1, 8 and 23,
1990 in Kenosha, Wsconsin. A stenographic transcript of the hearing was
pr epar ed. Post-hearing briefs were received on or before Decenber 26, 1990
from the Enployer, |IBEW Local No. 134, the UAW IBT Local No. 744 and HERE
Local No. 122. The Commission, being fully advised in the prem ses, makes and
i ssues the follow ng:

FI NDI NGS OF FACT

1. Dai ryl and Greyhound Park, Inc., herein the Enployer, is an enpl oyer
with its principal offices at 5522 - 104th Avenue, Kenosha, Wsconsin
53144- 7450.

2. The International Brotherhood of Electrical Wrkers, Local Union
No. 134, AFL-C O herein IBEW is a labor organization with its principal
of fices at 600 West Washi ngt on Boul evard, Chicago, Illinois 60606.

3. The United Autonobile, Aerospace and Agricultural |nplement Wrkers
of Anerica International Union, herein UAW is a |labor organization with its
principal offices at 7435 South Howel | Avenue, Gak Creek, Wsconsin 53154.

4, The United Food and Commercial Wrkers International Union, Local
No. 1444, AFL-CIO herein UFCW is a labor organization with its principal



of fices at 2001 North Mayfair, MI|waukee, W sconsin 53226.

5. The International Brotherhood of Teansters, Local Union No. 744,
herein IBT 744, is a |abor organization with its principal offices at 300 South
Ashl and Avenue, Chicago, Illinois 60607.

6. The Hotel Enployees and Restaurant Enployees International Union,
Local Union No. 122, herein HERE, is a labor organization with its principal
of fices at Room 602, 213 West Wsconsin Avenue, M I waukee, W sconsin 53203.

7. District No. 8, International Association of WNMachinists and Aero-
space Wirkers, AFL-CIO, herein IAM is a l|labor organization with its principal
offices at 50 West Oakton Street, Des Plaines, Illinois, 60018.

8. The International Brotherhood of Teansters, Local Union No. 43,
herein IBT 43, is a labor organization with its principal offices at 1624 Yout
Street, Racine, Wsconsin 53404.

9. The International Union of Operating Engineers, Local No. 139,
herein 1UCE, is a labor organization with its principal offices at N7 W3233
Roundy Drive, Pewaukee, Wsconsin 53272.

10. On August 5, 1990, the IBEWfiled a petition for an el ection anong
the pari-nutuel clerks and tellers enployed by the Enployer. On Septenber 27,
1990 the IBEWfiled an anended petition to include the noney room enpl oyes and
information clerks with the pari-nmutuel clerks.

11. Subsequently, petitions were filed on August 17, 1990 by the UAW
on Septenmber 6, 1990 by the UFCW on Septenber 13, 1990 by the |BT 744, on
Sept enber 17, 1990 by the HERE, on Cctober 1, 1990 by the IAM on Cctober 17,
1990 by the IBT 43, and on January 18, 1991 by the | UCE In a letter dated
January 28, 1991, IBT 43 withdrew its petition. The petition by HERE sought an
election in a unit of food and beverage enpl oyes. The other six petitions all
sought an election in a unit of all the enployes of the Enployer. The parties
were able to resolve all questions concerning the eligibility of enployes to
vote in an election. The parties agreed that the follow ng positions would be
excluded from any bargaining unit; Mney Room Manager, Assistant Mney Room
Manager, Assistant Director of Parking, and three confidential enployes, who
are Barbara Kruski, Mary Serpe and Janet Vidas. The parties also agreed that
the following enployes would be eligible to vote; Valet Parking Captains, Lure
Qperators, Racing Ofice Assistant, and Mituel Line Supervisors. The only
i ssue which remains for determ nation by the Comm ssion is whether there shoul d
be one overall bargaining unit consisting of all eligible enployes, or whether
the Enployer's operation consists of several departnents, which would permt
mul ti pl e bargaining units to be established.

12. The Enployer is the largest greyhound racing facility in Wsconsin
and is one of the largest of such facilities in the United States. The central
attraction is dog racing. The track opened to the public on June 20, 1990.
The main building, i.e., the grandstand building, has over 200,000 square feet
of floor space and seats nmore than 7,000 spectators indoors with some outside
bl eacher seating for additional spectators. The track is open 50 weeks in a
cal endar year closing during approximately the last tw weeks of Decenber.
There are nine performances per week. Wednesdays, Saturdays and Sundays are
"mati nee" days having both afternoon and evening performances. Tuesdays,
Thur sdays and Fridays have only evening perfornmances. There are no perfornmance
on Mondays. Each performance consists of 13 races and lasts approximtely
three hours. Average attendance per perfornmance has been about 4, 600. The
average gross recei pt per performance has been a little over $460, 000.

13. Dog racing is the sixth l|argest spectator sport in the United
States. The sport is heavily regulated by the individual states in which the
tracks are |ocated. In Wsconsin the regulating body is the Wsconsin Racing
Board, herein the WRB. The WRB nust approve and |icense on an annual basis all
racing officials and enployes, including the General Manager. Each enploye is
i ssued a col or coded badge which identifies the areas of the track to which the
enpl oye has access. The WRB mmintains an office and staff at the track to
nonitor wagering, to ensure the teller nmachines are operated in accordance with
WRB rules, to oversee the activities of racing officials, and to nake sure the
greyhounds are identified properly and neet raci ng wei ghts.

14. The track is run on a day-to-day basis by a three nenber executive
conmittee, who are nenbers of the el even nenber Enployer's Board of Directors.
The Enployer's General Manager, Ron Sulteneier, neets with the Executive
Conmittee on a weekly basis. The track is organized around a group of
functions, or areas, each of which is headed by a director. Those functions
are Marketing/ Public Relations, Raci ng, Mut uel s, Adm ssi ons/ Pr ogr ans,
Security, Par ki ng, Mai nt enance, Ofice, Conptroller, Food/ Beverage, and
Per sonnel . The directors and their respective subordinate supervisors neet
weekly, as a group, with Sulteneier to coordinate plans for the follow ng
week's racing schedule, to discuss personnel issues, and to plan marketing
activities.
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15. The track has separate parking areas for office staff, for non-
of fice enployes, and for custoners. There are three types of custoner parking,
i.e., general public, preferred custoners, and val et parking. Parking enpl oyes
col l ect parking fees, direct vehicles, park vehicles for the valet service and
drive shuttle buses.

16. The nmai ntenance area is responsible for keeping the entire facility
and grounds in good working order. Housekeeping is part of the maintenance
function. Mai nt enance and housekeeping enployes work in all areas of the
bui | di ng before, during and after performances.

17. Pari-mutuel wagering occurs on all four floors of the building at
eight "mutuel lines." The approximately 300 nutuel enployes are divided into
three groups: 15 noney room enployes; 12 line supervisors; and 270 nmutuel
clerks or tellers. On the first, or grandstand, floor are two main nutuel
lines on the east and west sides of the building entrance and two small |ines

at the northeast and northwest corners of the grandstand. Behi nd one of the
main lines is the Miuituel Manager's office, the main noney roomand a tote room
There are al so automated nachines on the first floor where patrons may place

bets. On the second floor, or sports lounge |level, there are two mutuel Iines.
On the third floor, or clubhouse level, there are two nutuel |ines, one each
on the east and west sides of the dining room There is one small line in the
press box area on the fourth floor. Five mutuel line are open on a nornal
night with two |line supervisors assigned to each Iline. The |ine supervisors
are responsible for the snooth operation of the Iines. They make sure the

clerks are ready to go when the races begin, work teller nmnachines when
necessary, dispense information from the office, and, handle custonmer and
enpl oye problenms, or, refer those problenms to the Director of Mituels, Robert
Jordan, or the office. Most nutuel clerks work four or five performances a
week, some working nore and some working Iess. Each performance |asts about
three hours. The nutual clerks report in 45 mnutes before the first race and
finish their work about 15 minutes after the end of the last race. Thus, a
nut uel clerk works about four hours per perfornmance. The primary
responsibility of a nutuel clerk is to sell and cash tickets (bets). Thei r
transactions are recorded on conputers provided and nai ntained by the Anerican
Tot al i zat or Conpany. The main nmoney room on the first floor serves as a
tenporary bank for all of the track's operations, except food and beverage.

There are five nmini noney roons with one or two enployes each on the other
three floors. Money is noved between the nmain noney room and the mni noney
roons and other operational areas before, during and after performances. At
the end of each day, the revenue for each area is delivered to the nmain nobney
roomand is counted separately for each area. The noney room staff consists of
a nmanager, assistant manager, division dealers and helpers. Prior to the start
of each performance, the division dealers prepare and dispense banks for
par ki ng, prograns, adm ssions and gift shop enployes and an initial bank roll
(a tote) to each clerk. Al so, any necessary exchanges with the food and
beverage noney room are nade. During the performances skinms and other receipts
are counted. Al cash deliveries and pick-ups by arnored car are done through
the main noney room The average shift for noney room enployes is four and

one-half to five hours. There is a door at each end of the nmutuel line. After
the tellers are at their windows and the cash draws arrive fromthe noney room
the line supervisor |ocks the doors, which then remain |ocked until the noney

is renoved to the noney room after a performance ends. The doors of the noney
roons also are |ocked when noney is present, as is the case with concession
stands and nost of the booths receiving cash for parking and adm ssi ons.

18. The Food/Beverage Director, Bruce Shubrook, is an enploye of
anot her company and works for the Enployer on a consulting contract. There are
several operational conponents of the food and beverage functions:
concessions, kitchen, dining room beverages and adm nistrative/bookkeepi ng.
Shubrook has an Operations Manager who assists him in overseeing the
f ood/ beverage operation. There are two bars and two food, or concession,
stands (one of each on each side) and a central five-sided food court on the
first floor. A bar and a concession stand are located at each end of the
sports lounge (second floor). On the third floor, clubhouse level, there are
three bars and a food court, in addition to the 347 table, 1600 seat
restaurant. The Concessions Manager oversees the concession stands, which are
fast food operations selling items ranging from hot dogs to pizza and are
staffed by cashiers, cooks, utility enployes (stock and clean) and a nanager.
The bars are staffed by bartenders and stockers and are supervised by the

Beverage Manager. The kitchen prepares food for the concession stands, bars,
di ning room and special group neals. The chef manages the kitchen and its
staff of cooks, food preparers, dishwashers, stockers, |aundry and warehouse
enpl oyes. The 1600 seat dining roomis run nmuch like a restaurant. |t enploys

host s/ host esses and wait, bus, setup and cleaning staff. These enpl oyes report
to floor supervisors who in turn report to the Administrative Assistant and the
Qper ati ons Manager. The Group Sales Director oversees the coordinating of
speci al events, such as arranging banquets or brunches for large groups and
nmaki ng sure the kitchen is ready to serve these groups in addition to its other
tasks. The clerical staff of the group sales office also handl es reservations
for the dining room The food/ beverage operation has its own nobney room to
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handl e revenue fromthe di ning room concession stands and bars, which uses the
sane accounting procedures and prepares the same reports as the nmain nbney
room The supervisor of each area in the food/ beverage operation reports to
Shubr ook

19. Adm ssions includes enployes who sit in booths taking noney from
patrons or checking their passes and directing patrons to the genera
adm ssions or clubhouse areas. Adm ssions al so includes ushers and program

sellers. Progranms and tip sheets are sold at various |locations on the first,
second and third floors and in two gift shops on the first and second fl oors.

20. Enployes in the racing area include chartwiter, |lure operator,
starter, brakeman and | eadout. These enpl oyes organi ze and conduct the races.

21. John Serpe, Jr. is the Enployer's Personnel Director and has been
since April 1, 1990. Serpe reports to Sulteneier. Personnel maintains all
personnel records, receives enploynent applications, interviews and hires

enpl oyes (except when special skills are required), ensures that new hires
conplete the WRB forns and are fingerprinted and forward those docunents to the

WRB, responds to enploye questions concerning payroll, advises area directors
and supervisors on enployment matters such as discipline, and develops,
i npl enents and administers enploynent policies. The payroll and accounting

functions for all enployes and track operations are also located in the main
office, as is personnel.

22. Al of the Enployer's enployes have to be licensed annually by the
WRB, while racing officials and certain operating officials also need fornmal
approval of the WRB. Al enployes fill out the sane |icense applications, are
fingerprinted, undergo a security check, and pay the licensing fee. \ile at
work, each enploye wears a colored badge which designates both the type of
license the enploye holds and the areas of the facility to which the enploye
has access. Sone enpl oyes hold nore than one |icense.

23. The enpl oyes, who are eligible to vote, are paid weekly on either
an hourly or a performance basis. Ofice, nost food/beverage, housekeeping,
and mai ntenance enployes are paid an hourly rate ranging from $4.50 to $6. 00,
al though wait staff in the dining roomreceive $2.50 per hour plus tips. Sone
food/ beverage enployes and enployes working in nutuels, parking, |eadout,
racing, and admissions are paid on a performance basis. The anount of
performance pay an enploye receives varies based on the job and the anmount of
time invol ved. For exanple, |eadouts receive $22.00, nutuel clerks receive
$35.00 and a chartwiter receives $65.00. A performance shift is generally
fromfour to five hours in length. Many enpl oyes, both hourly and performance
paid, work both performances on a natinee day. There is no fringe benefit
package in place for any enpl oye. Hourly enployes record their hours of work
on a tine clock. One tine clock is located near the kitchen and is used by
food and beverage enployes. A second clock is |located across fromthe kitchen
and is used primarily by housekeeping enmployes. A third tine clock is in the

mai nt enance hallway and is wused by maintenance enployes. The Enpl oyer
initially considered having only one time clock for all hourly enployes, but
di scovered multiple snmaller clocks would be |ess expensive. Most performance

paid enployes sign an attendance sheet, although the tinme worked by mutuel
clerks is recorded on their machines.

24. There is an enploye lounge adjacent to the sports |ounge on the
second floor which has room for 100 enpl oyes and can be used by any enpl oye.
Enpl oyes can al so use the sports | ounge when the enpl oye | ounge beconmes crowded
and mutuel clerks often gather in the sports |ounge because they receive their
wi ndow assignnents from a line supervisor in the sports | ounge. The enpl oye
| ounge has vendi ng nmachines and a hot neal, prepared by the kitchen staff, iIs
available to all enployes from4:00 p.m to 6:00 p.m Tuesday through Sunday at
a cost of $2.00. There are two |ocker roons both |ocated on the second fl oor
one on the east side and one on the west side. The east side |locker roomis
used primarily, but not exclusively, by food and beverage enpl oyes because it
is closest to the kitchen area and the food and beverage enpl oyes began worki ng
bef ore nobst other enployes started working. The Enployer has not restricted
either | ocker roomto the use of specific groups of enployes.

25. Al'l enployes wear uniforms which identify them as enpl oyes. Most
food and beverage enployes, except the kitchen staff who wear white outfits,
wear bl ack slacks, a white shirt and a teal bow tie. Concession stand enpl oyes
wear a polo shirt and no tie. Wit staff also wear a teal apron. Bartenders
wear a teal cummerbund, but no apron. Mituel clerks wear black slacks, a white
shirt, a teal vest and a black bow tie. Mney room enpl oyes wear black sl acks
and a white shirt, but no tie or vest. Par ki ng, adm ssions and racing staff
wear tan slacks and a white polo shirt with a red insignia.

26. The nmmjority of the initial conplenent of enployes occupying
positions involved in this proceeding were hired through a job fair held on
March 30 and 31, 1990. Over 1,500 applications were received at the job fair.

Each applicant conpleted the same type of application form which contained a
brief description of each work area and a list of the available jobs.
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Applicants were asked to check an area of preference and some applicants
checked all areas and jobs. Very few applicants had prior experience in the
racing industry, but such lack was not an inpedinment to enployment. Hiring was
done through followup interviews with the initial applicants and focused on
personal appearance, background and comrunication skills, rather than on

specific experience and training. Each new hire was given a genera
orientation and varying anounts of training. The training for mutuel clerks
consisted of two sessions each of which lasted four hours. The nutuel clerks
than had to pass a test before beginning enploynent. Training for other
enpl oyes ranged from about two hours for concessions workers up to about one
week for kitchen enployes and wait staff. In addition to training in their

respective tasks, non-nutuel enployes were trained in betting formats and
term nol ogy so as to be able to answer questions from custoners.

27. Most enpl oyes have renmined enployed in the area into which they
initially were hired. Wi le there has been sonme enploye turnover, as of the
heari ng the Enpl oyer had not found it necessary to replace nmany of the enpl oyes
who had term nated. However, there has been sone interchange between areas
Approxi mately once a week nutuel clerks have been solicited for volunteers to
work in the racing area as | eadouts and handlers. At |east one mutuel enploye
wor ked one performance as a handler at the enploye's request. Another nutue
clerk worked in the racing area for one week as a chartwiter at the Enployer's
request. Another nutuel clerk regularly has worked one perfornmance per week in
the parking area. Mituel clerks have worked in the office to assenble various
paper naterials. Another nutuel clerk is licensed as a bartender and could
perform those duties if needed. As of the hearing, all but two of the noney
room enpl oyes had been trained as nutuel clerks. Sone of them have worked as
clerks. Adm ssions enployes relieve office enployes for breaks and al so have
worked in the office to assist in tines of heavy workload. Par ki ng and
adm ssions enployes interchange as necessary on a regular basis. Sever a
enpl oyes, not nore than 20, have transferred to nutuels positions from parking
or adm ssions positions. At least a dozen other enployes have expressed an
interest in transferring to nutuels when openings occur. Sone food/ beverage
enpl oyes have worked as | eadouts and sonme enployes transferred to food/beverage
from racing. There have been sone enploye transfers between housekeepi ng and
f ood/ beverage positions. Sonetines, especially during sellouts, security
enpl oyes assist adm ssions enployes. The Enployer anticipates additiona
cross-training of enployes in different areas to increase its flexibility to
cope with variations in attendance, as tine permts.

28. The Enpl oyer has basic policies which apply to all enployes and are
set forth in a handbook which was given to all enployes at a pre-opening
neeting. Subsequently, some of the policies have been revised. For exanpl e
enpl oyes now report an absence to a central location, i.e., security, rather
than to their respective departnents. Personnel, payroll and accounting are
centralized. Wges, hours and working conditions are determ ned by the Genera
Manager, Personnel Director, Executive Conmittee and area directors together
rather than individually by area directors.

29. Enpl oyes in several of the areas experience time pressures.
Parking and adm ssions are busiest as customers arrive for the perfornmance.
The busiest times for concession workers are prior to the first race and

bet ween races. Mutuel clerks are busy prior to each race and are nuch |ess
busy during the races. The level of activity in the kitchen is of a nore
steady basis, although nmany custoners prefer to finish eating in the dining
room before the races begin. Because of the size of the dining room 1600

seats, the kitchen and dining room staffs can be very busy prior to the start
of the races.

30. Al enpl oyes who handle cash are responsible for paynent of cash
shortages. However, concession, beverage/bar and cashier enployes are allowed
a variance of $5.00 per perfornmance. The |argest shortage a food and beverage
enpl oye has had to repay was about $25.00. One nutuel clerk testified that his
| argest shortage was $20.00. One of the mutuel line supervisors testified that
the | argest shortage by a clerk for one perfornmance, of which he was aware, was
between $150.00 and $200. 00. The supervisor had seen cunulative weekly
shortages for one clerk as high as $500.00. Mituel clerks are allowed to keep
overages fromincorrectly issued tickets.

31. A supervisor can discipline an enploye. However, any discipline
past a second witten warning nust be approved by the Personnel Director and
the appropriate area director. The General Manager also nust approve the

di scharge of an enpl oye

32. The Enployer's operating budget is a conposite of budgets for
several cost accounting areas, which areas roughly correspond to the operating
areas headed by directors. The budgets are prepared annually with nonthly
revi ew and adj ustnment by the Conptroller, General Manager and area director.

33. Both the Mituels and Food/ Beverage operations constitute
departnents based on the Enployer's organizational and supervisory structure
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and the enployes' work location, duties and limted interchange with other
enpl oyes.

Based on the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. A collective bargaining unit consisting of all regular full-tine
and regular part-tinme Food/ Beverage Departnent enployes of Dairyland G eyhound
Park, Inc., excluding supervisory, nmanagerial and confidential enployes, is an
appropriate collective bargaining unit within the neaning of Sec. 111.02(3),
Stats.

2. A collective bargaining unit consisting of all regular full-tine
and regular part-time Mituels Departnent enployes of Dairyland G eyhound Park,
Inc., excluding supervisory, nanagerial and confidential enployes, is an

appropriate collective bargaining unit within the neaning of Sec. 111.02(3),
Stats.

3. A collective bargaining unit consisting of all regular full-tine
and regul ar part-tine enployes of Dairyland G eyhound Park, Inc., conditionally
excluding Mituels Departnent enployes and Food/Beverage Departnment enployes,
and fully excluding supervisory, managerial and confidential enployes, is an
appropriate collective bargaining unit within the neaning of Sec. 111.02(3),
Stats.

Based on the above and foregoi ng Findings of Fact and Concl usions of Law,
t he Conmi ssi on nmakes and issues the follow ng

DI RECTI ON OF ELECTI ONS

That elections by secret ballot be conducted under the direction of the
W sconsin Enpl oynent Rel ati ons Conmmission within forty-five (45) days from the
date of this direction in the following voting groups for the purposes
i ndi cat ed:

Voting Group 1

Al regular full-time and regular part-time Food/ Beverage Departnment
enpl oyes of Dairyland G eyhound Park, Inc., excluding supervisory, manageri al
and confidential enployes, who were enployed on March 29, 1991, except such
enpl oyes as nay, prior to the election, quit their enploynment or be discharged
for cause, for the purpose of determning: (1) whether a mgjority of said
enployes in said voting group desire to be either a separate collective
bargai ning unit or potentially be included in a collective bargaining unit with
ot her enployes; and (2) whether a najority of the enployes voting wish to be
represented for the purposes of collective bargaining by the Hotel Enployees
and Restaurant Enpl oyees International Union, Local Union No. 122 or any other
| abor organi zati on who advises the Commission within 10 days of the date of
this Direction that it wishes to be on the ballot, or not to be so represented.

Voting Goup 2

Al regular full-time and regular part-tine Mituels Departnent enployes
of Dairyland Geyhound Park, 1Inc., excluding supervisory, nmanagerial and
confidential enployes, who were enmployed on Mirch 29, 1991, except such
enpl oyes as nay, prior to the election, quit their enploynment or be discharged
for cause, for the purpose of determn ning: (1) whether a mmjority of said
enployes in said voting group desire to be either a separate collective
bargaining unit or potentially included in a collective bargaining unit with
ot her enployes; and (2) whether a najority of the enployes voting wish to be
represented for the purposes of collective bargaining by the International
Brot herhood of Electrical Wrkers Local No. 134 or any other |abor organization
who advi ses the Commi ssion within 10 days of the date of this Direction that it
wi shes to be on the ballot, or not to be so represented.

Voting Goup 3

Al regular full-tine and regular part-time enployes of Dairyland
Greyhound Park, Inc., conditionally excluding enployes in the Mituels
Department and the Food/Beverage Departnent, and fully excluding supervisory,
managerial and confidential enployes who were enployed on March 29, 1991,
except such enployes as may, prior to the election, quit their enploynent or be
di scharged for cause for the purpose of deternmining whether a majority of the
enpl oyes voting wish to be represented for the purposes of collective
bargaining by the United Autonobile, Aerospace and Agricultural |nplenent
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Wrkers of America International Union; the United Food and Conmercial Wrkers
International Union, Local No. 1444, AFL-C G the International Brotherhood of
Teansters, Local Union No. 744; District No. 8, International Association of
Machi nists and Aerospace Wrkers, AFL-CIO or the International Union of
Qperating Engineers, Local No. 139 or any other |abor organizati on who advises
the Commssion within 10 days of the date of this Direction that it w shes to
be on the ballot, or not to be so represented.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 29th day of March,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIilTiam K. Strycker, Conmm ssi oner
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DAl RYLAND GREYHOUND PARK, | NC.

MEMORANDUM ACCOVPANYI NG FI NDI NGS
OF FACT, CONCLUSI ONS OF LAW
AND DI RECTI ON OF ELECTI ONS

The sole issue before the Conmission is whether the enployes who are
eligible to vote on the question of union representation should all be included
in one bargaining unit, or whether there are departnents within the Enployer's
operation which would require that enployes be given a choice of being a
separate unit.

POSI TI ONS OF THE PARTI ES

The | BEW seeks a finding that the nutuels enployes, i.e., pari-mtuel
clerks, money room clerks and information clerks, <constitute a separate
division or departnent and, therefore, are eligible to constitute a bargaining
unit separate from other enployes of the Enployer. Because the nutuels
enpl oyes have different duties, skills, wages, hours, working conditions and
supervision, do not share a comon work place, and have no functional
i nterchange with enployes of other divisions or departnments, they do not share
a community of interest with those enpl oyes.

HERE seeks a finding that the food and beverage enployes constitute a
separate division or departnent. In prior cases the Commission consistently
has found a separate bargaining unit of food and beverage enployes, who are
part of a large and otherw se integrated organization, to be appropriate. Such
a finding in this case is supported by several factors: uni forms which are
di stingui shable from those of other enployes; a separate |ocker room different
col ored badges based on restricted geographic areas of work; distinct duties,
so as to preclude interchange with other enployes; type of pay, since food and
beverage enployes typically are paid hourly and nbst receive tips; separate
supervi sion; distinct experience and training; the food and beverage operation
is a separate profit center in terns of standard accounting procedures; and,
food and beverage enployes have health and safety concerns not shared wth
ot her enpl oyes. Even if there has been sone interchange of enployes between
departnents, the functions of the departments remain |largely separate. The
food and beverage enployes share a community of interest which is not shared
with the rest of the enployes.

The Enpl oyer takes the position that the only appropriate bargaining unit
consists of all its eligible enployes. Said position is shared by the UAW the
UFCW the IBT 744, the IAM the IBT 43, and the IUOE. That position is based
on the followi ng assertions. Neither the mutuel enployes nor the food/beverage
enpl oyes possess a distinct community of interest sufficiently unique fromthe
other enployes to neet the test for departnent status under the Wsconsin
Enpl oynent Peace Act, herein WEPA. Rather, each group of enployes perforns an
essential function in connection with an integrated and indivisible operation.
The intent of WEPA is to pronote |abor peace and stability, which in the
public sector is fostered by a policy discouraging the fragmentation of
bargai ning units. Comm ssion and court decisions support such a policy. WEPA
expressly states that the interests of the enployer, the enployes and the
public must be bal anced. Wiere, as here, a successful operation requires that

all enmployes work together, only one bargaining unit is appropriate.
Fragnentation would prevent the Enployer from naking the nost effective use of
its workforce through cross-training and transfers of enployes. Al t hough

groups of enployes nmay have different duties, such is not sufficient to
overcone the comunity of interest shared by the enployes herein. The instant
situation involves an integrated operation which differs from the straight
forward factual situations in prior Comm ssion cases where clearly definable
departnents existed, which are nore typical in industrial or office settings.
Finally, if the Conmission were to find that the food/beverage and nutuels
operations constituted separate departnments, then enployes in other operations,
such as racing, parking, mintenance, adm ssions/prograns and office, should
also be found to be departnents. Further, there may be divisions wthin
certain departments which would constitute appropriate bargaining units as
opposed to a departnental unit. For exanple, nmoney room and nutuels may be
appropriate divisions within the mituels department. In fact, further hearing
may be necessary to fully develop the record concerning possible divisions
within a departnent, if departments are found to exist.

DI SCUSSI ON

The Commi ssion has consistently held that it has no discretion as to
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establishment of appropriate bargaining units in private enploynent, since
Sec. 111.02(3), Stats., defines a collective bargaining unit as "all of the
enpl oyes of one enployer (enployed within the state), except that where a
majority of the enployes engaged in a single craft, division, departnment or
pl ant have voted by secret ballot as provided in s. 111.05(2) to const|tute
such group a separate bargaining unit they shall be so considered,

Thus, when a petition requests an el ection among a group of enpl oyes who do not
constitute all the enployes of the enployer, the Conmmission is linited to a
determination of whether the group of enployes does in fact constitute a
separate craft, division, departnment or plant. 1/ If a separate craft,
division, departnent or plant is found to exist, then the statute gives the
enpl oyes within sane the opportunity to decide whether they want a separate
unit.

In determ ning whether enployes are engaged in a separate division or
departnent, the Conmi ssion exanmines their working conditions, work |ocations,
duties and functions, and supervision, 2/ in addition to the interchangability
of enployes, the use of different unifornms by enployes, and the application of
personnel policies to enployes in various units by the enployer. 3/

Many of the enployes herein do share some conmobn working conditions: the
lack of pri or experience requirenents; on-the-job training; gener al
orientation; an absence of fringe benefits; licensing procedures; WRB
regul ation; hiring procedures; certain personnel policies, such as reporting of
absences and discipline; parking areas; an enploye |ounge; the wearing of
col or-coded badges; and, the wearing of wuniforns. Al t hough these working
conditions are shared by sonme enployes in both the Mituels and Food/ Beverage
operations there are al so sone basic differences between nost enployes in these
operations with respect to other working conditions, such as hours of work,
nmet hod of payment (hourly versus perfornmance), the use of tinme clocks, |ocker
roons, and working in a | ocked area.

Further, while all enployes who handle cash are responsible for
shortages, the record shows that the nutuels clerks have experienced shortages
of much larger anounts than any other enployes. Also, the nutuels clerks are
not allowed a variance as are the food and beverage enployes. Al t hough
enpl oyes in several areas experience time pressures due to rush periods, the
pressure on the nutuel clerks to process wagers quickly and accurately and to
handle large suns of noney would appear to be different from the pressure
experi enced by other enployes.

On balance, we are satisfied that the working conditions and work
locations of the Mituels and Food/Beverage enployes are supportive of the
exi stence of Mituels and Food/ Beverage departnents.

The Enpl oyer's organi zational and supervisory structure also recognizes
the existence of the two departnents at issue. Each of the departnments has a
separate director each of whom exercises substantial independent authority over
the daily operations of their respective departnent. Each of the departnents
have separate and distinct functions to perform which functions are not
performed regularly by enployes. There has been sone interchange of enployes
bet ween departnments, but the interchange has been on a sporadic basis and
limted in scope.

Gven the foregoing, the Conmission is satisfied that both Mtuels and
Food/ Beverage are separate departments within the meaning of WEPA and that it
is appropriate to permt the enployes in each of those departnents to vote on
whet her said enployes desire to constitute separate bargaining units. Wi | e
the Enpl oyer accurately contends that all of its enployes share a comon goal
of creating a successful entertainnment environnent, nost operations have such a
conmmon purpose toward which all enployes are wultimately striving. The
Conmi ssion believes the following statement from an earlier decision is still
accurate and is relevant herein:

If the Commission refused to recognize divisions or
departnents in institutions where enployes work for one
ultimate purpose, we would be wunduly diluting the

1/ St. Mchael's Hospital, Dec. No. 12139 (WERC, 9/73); Gnbel Brothers
Departnment Store, Dec. No. 251 (VERC, 6/41).

2/ St. Vincent's Hospital, Dec. No. 9023-A (WERC, 8/69).

3/ St. Mchael's Hospital, supra.
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| egislative mandat e requiring, under certain
circunstances, enploye freedom of <choice in the
determ nation of bargaining units. 4/

The Conmission is also persuaded that within either the Mituels
Departrment or the Food/Beverage Departnment there are no groups of enployes
whi ch woul d constitute snaller separate appropriate bargaining units.

In the Mituels Departnment, the line supervisors work closely with the

mutuels clerks and frequently work on the lines as clerks. The noney room
enpl oyes do handle nmoney from areas other than Mituel s. However, the noney
room enpl oyes have been, or wll be, trained to work as nutuel clerks. The

Food/ Bever age Departnent enployes are all engaged in the provision of food and
beverages to the custoners. The differences in duties between the groups of
enpl oyes within these departnents do not constitute a sufficient basis for
finding those groups to be divisions within the neaning of Sec. 111.02(3),
St at s. Rather, it is appropriate for all of the enployes in each of the two
departnents to be in separate departnmental wunits based on their comon
functions and organi zati onal structure.

Based on the current petitions, the Conmission has directed that the
Food/ Beverage Departnent enployes and the Mituel s Departnent enpl oyes be given
separate votes to determne whether a najority of the enployes in either
departnent wish to constitute a separate bargaining unit and which, if any,
| abor organization they want to represent them

The Conmission is aware that in light of its conclusion that Mituels and
Food/ Beverage are departnents, there nay be requests for votes in additional
departnental units within what we have identified as Voting Goup 3. 5/  Any
such requests nust be received within 10 days of the date of this Direction.
The parties will be given an opportunity to state their positions as to any
such requests and the conduct of the election in Voting Goup 3 wll, if
necessary, be held in abeyance during resolution of any such requests.

Dated at Madi son, Wsconsin this 29th day of March, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chalrnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner

4/ Met hodi st Hospital, Dec. Nos. 8506-A, 8507-A and 8508-A (WERC, 7/68).

5/ Al'l unions who expressed an interest in representing a unit consisting of
all enployes will be placed on the ballot for Voting Goup 3. Any union
wi shing to renove its nane fromthe ballot nust file said request within
10 days of this Direction. -10- No. 26850
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